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has actually been made before the re-
turn is filed for the period in which the
sale was made, the tax to be reported
in respect of the sale may, at the elec-
tion of the taxpayer, be based either:

(a) On the price as so readjusted, or

(b) On the original sale price and a
credit or refund claimed in respect of
the price readjustment.

A price readjustment will be deemed to
have been made at the time when the
amount of the readjustment has been
refunded to the vendor or the vendor
has been informed that the vendor’s ac-
count has been credited with the
amount. No interest shall be paid on
any credit or refund allowed under this
section. For provisions relating to the
evidence required in support of a claim
for credit or refund, see 27 CFR 70.123
(Procedure and Administration),
§53.172(a)(2) and §53.176. For provisions
authorizing the taking of a credit in
lieu of filing a claim for refund, see
section 6416(d) of the Code and §53.185.

[T.D. ATF-308, 56 FR 303, Jan. 3, 1991, as
amended by T.D. ATF-312, 56 FR 31084, July
9, 1991]

§53.174 Determination of price read-
justments.

(a) In general—(1) Rules of usual appli-
cation—(i) Amount treated as overpay-
ment. If the tax imposed by chapter 32
of the Code has been paid and there-
after the price of the article on which
the tax was based is readjusted, that
part of the tax which is proportionate
to the part of the price which is repaid
or credited to the purchaser is consid-
ered to be an overpayment. A readjust-
ment of price to the purchaser may
occur by reason of:

(A) The return of the article,

(B) The repossession of the article,

(C) The return or repossession of the
covering or container of the article, or

(D) A bona fide discount, rebate, or
allowance against the price at which
the article was sold.

(ii) Requirements of price readjustment.
A price readjustment will not be
deemed to have been made unless the
person who paid the tax either:

(A) Repays part or all of the purchase
price in cash to the vendee,

(B) Credits the vendee’s account for
part or all of the purchase price, or
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(C) Directly or indirectly reimburses
a third party for part or all of the pur-
chase price for the direct benefit of the
vendee.

In addition, to be deemed a price read-
justment, the payment or credit must
be contractually or economically re-
lated to the taxable sale that the pay-
ment or credit purports to adjust.
Thus, commissions or bonuses paid to a
manufacturer’s own agents or sales-
person for selling the manufacturer’s
taxable products are not price readjust-
ments for purposes of this section,
since those commissions or bonuses are
not paid or credited either to the man-
ufacturer’s vendee or to a third party
for the vendee’s benefit. On the other
hand, a bonus paid by the manufac-
turer to a dealer’s salesperson for nego-
tiating the sale of a taxable article pre-
viously sold to the dealer by the manu-
facturer is considered to be a readjust-
ment of the price on the original sale
of the taxable article, regardless of
whether the payment to the sales-
person is made directly by the manu-
facturer or to the salesperson through
the dealer. In such a case, the payment
is related to the sale of a taxable arti-
cle and is made for the benefit of the
dealer because it is made to the deal-
er’s salesperson to encourage the sale
of a product owned by the dealer. Simi-
larly, payments or credits made by a
manufacturer to a vendee as reim-
bursement of interest expense incurred
by the vendee in connection with a so-
called “free flooring” arrangement for
the purchase of taxable articles is a
price readjustment, regardless of
whether the payment or credit is made
directly to the vendee or to the vend-
ee’s creditor on behalf of the vendee.

(iii) Limitation on credit or refund. The
credit or refund allowable by reason of
a price readjustment in respect of the
sale of a taxable article may not ex-
ceed an amount which bears the same
ratio to the total tax originally due
and payable on the article as the
amount of the tax-included readjust-
ment bears to the original tax-included
sale price of the article.

(2) Rules of special application—(i)
Constructive sale price. If, in the case of
a taxable sale, the tax imposed by
chapter 32 of the Code is based on a
constructive sale price determined
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under any paragraph of section 4216(b)
of the Code and §§53.94-53.97, as deter-
mined without reference to section 4218
of the Code, then any price readjust-
ment made with respect to the sale
may be taken into account under this
section only to the extent that the
price readjustment reduces the actual
sale price of the article below the con-
structive sale price.

Examples: (A) A manufacturer sells a tax-
able article at retail for $110 tax included.
Under section 4216(b)(1) of the Code the con-
structive sale price (tax included) of the arti-
cle is determined to be $93. Thereafter, the
manufacturer grants an allowance of $10 to

tax rate
100 + tax rate

(ii) Price determined wunder Ssection
4223(b)(2) of the Code. If a manufacturer
(within the meaning of section 4223(a)
of the Code) to whom an article is sold
or resold free of tax in accordance with
the provisions of section 4221(a)(1) of
the Code for use in further manufac-
ture diverts the article to a taxable use
or sells it in a taxable sale, and pursu-
ant to the provisions of section
4223(b)(2) of the Code computes the tax
liability in respect of the use or sale on
the price for which the article was sold
to the manufacturer or on the price at
which the article was sold by the ac-
tual manufacturer, a reduction of the
price on which the tax was based does
not result in an overpayment within
the meaning of section 6416(b)(1) of the
Code of this section. Moreover, if a
manufacturer purchases an article tax
free and computes the tax in respect of
a subsequent sale of the article pursu-
ant to the provisions of section
4223(b)(2) of the Code, an overpayment
does not arise by reason of readjust-
ment of the price for which the article
was sold by the manufacturer except
where the readjustment results from
the return or repossession of the arti-
cle by the manufacturer, and all of the
purchase price is refunded by the man-
ufacturer. See, however, paragraph
(b)(4) of this section as to repurchased
articles.
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the purchaser, which reduces the actual sell-
ing price (tax included) to $100. Since the re-
adjustment price exceeds the amount of the
constructive sale price, this readjustment is
not recognized as a price readjustment under
this section.

(B) Subsequently, the manufacturer ex-
tends to the purchaser an additional price al-
lowance of $10, thereby reducing the actual
sale price to $90. Since the actual sale price
is now $3 less than the constructive sale
price of $93, the manufacturer has overpaid
by the amount of tax attributable to the $3.
Assuming the tax rate involved is 10 percent,
and the prices involved are tax-included, the
overpayment of tax would be $0.27, deter-
mined as follows:

X tax - included readjustment = tax overpayment ((10/110) x $3 = $0.27)

(b) Return of an article—(1) Price read-
Jjustment. If a taxable article is returned
to the manufacturer who paid the tax
imposed by Chapter 32 of the Code on
the sale of the article, a price readjust-
ment giving rise to an overpayment re-
sults:

(i) If the article is returned before
use, and all of the purchase price is re-
paid to the vendee or credited to the
vendee’s account, or

(ii) If the article is returned under an
express or implied warranty as to qual-
ity or service, and all or a part of the
purchase price is repaid to the vendee
or credited to the vendee’s account, or

(iii) If title is still in the seller, as,
for example, in the case of certain in-
stallment sales contracts, and all or a
part of the purchase price is repaid to
the vendee or credited to the vendee’s
account.

(2) Return of purchase price. For pur-
poses of paragraph (b)(1) of this sec-
tion, if all of the purchase price of an
article has been returned to the vend-
ee, except for an amount retained by
the manufacturer pursuant to contract
as reimbursement of expense incurred
in connection with the sale (such as a
handling or restocking charge), all of
the purchase price is considered to
have been returned to the vendee.
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(3) Taxability of subsequent sale or use.
If, under any of the conditions de-
scribed in paragraph (b)(1) of this sec-
tion, an article is returned to the man-
ufacturer who paid the tax and all of
the purchase price is returned to the
vendee, the sale is considered to have
been rescinded. Any subsequent sale or
use of the article by the manufacturer
will be considered to be an original sale
or use of the article by the manufac-
turer which is subject to tax under
Chapter 32 of the Code unless otherwise
exempt. If under any such condition an
article is returned to the manufacturer
who paid the tax and only part of the
purchase price is returned to the vend-
ee, a subsequent sale of the article by
the manufacturer will be subject to tax
to the extent that the sale price ex-
ceeds the adjusted sale price of the
first taxable sale.

(4) Treatment of other transactions as
repurchases. Except as provided in para-
graph (b)(1) of this section, a price re-
adjustment will not result when a tax-
able article is returned to the manufac-
turer who paid the tax on the sale of
the article, even though all or a part of
the purchase price is repaid to the
vendee or credited to the vendee’s ac-
count, since such a transaction will be
considered to be a repurchase of the ar-
ticle by the manufacturer.

(c) Repossession of an article. If a tax-
able article is repossessed by the manu-
facturer who paid the tax imposed by
chapter 32 of the Code on the sale of
the article, and all or a part of the pur-
chase price is repaid to the vendee or
credited to the vendee’s account, a
price readjustment giving rise to an
overpayment will result. However, if
the manufacturer later resells the re-
possessed article for a price in excess of
the original adjusted sale price, the
manufacturer will be liable for tax
under chapter 32 of the Code to the ex-
tent that the resale price exceeds the
original adjusted sale price.

(d) Return or repossession of covering or
container. If the covering or container
of a taxable article is returned to, or
repossessed by the manufacturer who
paid the tax imposed by chapter 32 of
the Code on the sale of the article, and
all or a portion of the purchase price is
repaid to the vendee or credited to the
vendee’s account by reason of the re-
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turn or repossession of the covering or
container, a price adjustment giving
rise to an overpayment will result. If a
taxable article is considered to have
been repurchased, as provided in para-
graph (b)(4) of this section, and the
covering or container accompanies the
taxable article as part of the trans-
action, the covering or container will
also be considered to have been repur-
chased.

(e) Bona fide discounts, rebates, or al-
lowances—(1) In general. Except as pro-
vided in §53.175 (relating to readjust-
ments in respect of local advertising),
the basic consideration in determining,
for purposes of this section, whether a
bona fide discount, rebate, or allow-
ance has been made is whether the
price actually by, or charged against,
the purchaser has in fact been reduced
by subsequent transactions between
the parties. Generally, the price will be
considered to have been readjusted by
reason of a bona fide discount, rebate,
or allowance, only if the manufacturer
who made the taxable sale repays a
part of the purchase price in cash to
the vendee, or credits the vendee’s ac-
count, or directly or indirectly reim-
burses a third party for part or all of
the purchase price for the direct ben-
efit of the vendee, in consideration of
factors which, if taken into account at
the time of the original transaction,
would have resulted at that time in a
lower sale price. For example, a price
readjustment will be considered to
have been made when a bona fide dis-
count, rebate, or allowance is given in
consideration of such factors as prompt
payment, quantity buying over a speci-
fied period, the vendee’s inventory of
an article when new models are intro-
duced, or a general price reduction af-
fecting articles held in stock by the
vendee as of a certain date. On the
other hand, repayments made to the
vendee do not effectuate price readjust-
ments if given in consideration of cir-
cumstances under which the vendee
has incurred, or is required to incur, an
expense which, if treated as a separate
item in the original transaction, would
have been incudable in the price of the
article for purposes of computing the
tax.
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Examples. The provisions of para-
graph (e)(1) of this section may be il-
lustrated by the following examples:

Example (1). B, a manufacturer of shotguns,
bills its distributors in a specified amount
per shotgun purchased by them. Thereafter,
B issues to each distributor a credit memo-
randum in the amount of X dollars for each
demonstration by the distributor of the shot-
guns at a sporting goods exhibition. The
credit which B allows the distributor for
demonstration of B’s product does not effect
a readjustment of price.

Example (2). C, a manufacturer of firearms,
bills its dealers in a specified amount per
firearm purchased by them. Thereafter, C re-
mits to the dealer X dollars of the original
sale price for each firearm sold by the dealer.
An additional amount of Y dollars is paid to
the dealer upon a showing by the dealer that
the dealer has paid Y dollars to the sales-
person who made the sale. In this case, the X
dollars paid to the dealer by C constitutes a
bona fide discount, rebate, or allowance
since payment of such amount is in the na-
ture of a price reduction. In addition, the Y
dollars paid to the dealer in reimbursement
for the amount paid by the dealer to the
salesperson who made the sale, also con-
stitutes a bona fide discount, rebate, or al-
lowance.

(2) Inability to collect price. A charge-
off of an amount outstanding in an
open account, due to inability to col-
lect, is not a bona fide discount, rebate,
or allowance and does not, in and of
itself, give rise to a price readjustment
within the meaning of this section.

(38) Loss or damage in transit. If title to
an article has passed to the vendee, the
subsequent loss, damage, or destruc-
tion of the article while in the posses-
sion of a carrier for delivery to the
vendee does not, in and of itself, affect
the price at which the article was sold.
However, if the article was sold under a
contract providing that, if the article
was lost, damaged, or destroyed in
transit, title would revert to the ven-
dor and the vendor would reimburse
the vendee in full for the sale price,
then the original sale is considered to
have been rescinded. The vendor is en-
titled to credit or refund of the tax
paid upon reimbursement of the full
tax-included sale price to the vendee.

§53.175 Readjustment for local adver-
tising charges.

(a) In general. If a manufacturer has
paid the tax imposed by chapter 32 of
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the Code on the price of any article
sold by the manufacturer and there-
after has repaid a portion of the price
to the purchaser or any subsequent
vendee in reimbursement of expenses
for local advertising of the article or
any other article sold by the manufac-
turer which is taxable at the same rate
under the same section of chapter 32 of
the Code, the reimbursement will be
considered a price readjustment consti-
tuting an overpayment which the man-
ufacturer may claim as a credit or re-
fund. The amount of the reimburse-
ment may not, however, exceed the
limitation provided by section
4216(e)(2) of the Code and §53.101, deter-
mined as of the close of the calendar
quarter in which the reimbursement is
made or as of the close of any subse-
quent calendar quarter of the same cal-
endar year in which it is made. The
term “local advertising,” as used in this
section, has the same meaning as pre-
scribed by section 4216(e)(4) of the Code
and includes generally, advertising
which is broadcast over a radio station
or television station, or appears in a
newspaper or magazine, or is displayed
by means of an outdoor advertising
sign or poster.

(b) Local advertising charges excluded
from tazxable price in one year but repaid
in following year—(1) Determination of
price readjustments for year in which
charge is repaid. If the tax imposed by
chapter 32 of the Code was paid with re-
spect to local advertising charges that
were excluded in computing the tax-
able price of an article sold in any cal-
endar year but are not repaid to the
manufacturer’s purchaser or any subse-
quent vendee before May 1 of the fol-
lowing calendar year, the subsequent
repayment of those charges by the
manufacturer in reimbursement of ex-
penses for local advertising will be con-
sidered a price readjustment consti-
tuting an overpayment which the man-
ufacturer may claim as a credit or re-
fund. The amount of the reimburse-
ment may not, however, exceed the
limitation provided by section
4216(e)(2) of the Code and §53.101, deter-
mined as of the close of the calendar
quarter in which the reimbursement is
made or as of the close of any subse-
quent calendar quarter of the same cal-
endar year in which it is made.
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